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Estate planners, not domestic re-
lations lawyers, are perhaps
most truly family lawyers. It is
estate planners who work to pre-

serve family relationships, create family
harmony,and protect hapless family mem-
bers from themselves as well as the IRS.
How appropriate it is, then, to look to the
Colorado Supreme Court’s recent family
law analysis in Balanson v. Balanson1 for
guidance as estate practitioners draft
trusts for their clients.2 This article dis-
cusses the case law leading up to the Bal-
anson ruling and the implications of the
treatment of future interests in trusts as
marital property on honing trust distribu-
tion clauses.

Division of Trust 
Assets in Divorce

Asset protection has become an often-
sought goal of estate planning clients. Cli-
ents wish to ensure financial security and
independence for children, grandchildren,
or other loved ones while keeping the funds
away not only from general creditors, but
sometimes from a potential (or actual)
greedy spouse or ex-spouse. Estate plan-
ners are frequently asked to draft trusts
that will accomplish these objectives.

Suppose Mrs. Porter appears in her at-
torney’s office, still chafing from her own
dissolution proceeding in which her ex-hus-
band ended up with a share of the appre-
ciation during the marriage in the family

residence,even though her parents bought
the home for their child (Mrs. Potter) and
her offspring. Mrs. Porter may be deter-
mined that her own children will never
meet a similar fate. She asks her lawyer
to write a trust that will take generous care
of her children, but be beyond the clutches
of their spouses.The most recent develop-
ments in the Colorado law defining mari-
tal property in dissolution of marriage ac-
tions make these requests from doting
relatives more challenging than ever.3

In short, CRS § 14-10-113(1) requires
an equitable distribution of marital prop-
erty on dissolution of a marriage.Property
acquired before the marriage is separate
property and is not divided between the
parties. However, it may be taken into ac-
count as an “economic circumstance” af-
fecting how the marital property is to be
divided, as well as the appropriateness of
awarding maintenance to either spouse.4
All property acquired by either spouse dur-
ing the marriage is considered marital
property, except for: (1) property acquired
by gift, bequest, devise, or descent; (2)
property acquired in exchange for proper-
ty acquired prior to the marriage or in ex-
change for property acquired by gift, be-
quest, devise, or descent; (3) property ac-
quired by a spouse after a decree of legal
separation; and (4) property excluded by
valid agreement of the parties.5 Whether
a trust is established before or after the
marriage began, it will most likely be a gift
or bequest from a third party and thus
should fall within the exclusion.

Although the initial trust interest is sep-
arate property, the trust interest may still
come under the marital property umbrel-
la.Any increase in value in separate prop-
erty acquired either before the marriage,
or under numbers (1) or (2) above, may be
considered marital property.6 The crucial
inquiry in the dissolution proceeding, then,
is to determine whether a trust benefici-

ary has a sufficient degree of control over,
or benefit from, the trust for the benefici-
ary’s interest in the trust to amount to a
property interest. If it does, the apprecia-
tion in value of the beneficiary’s interest
during the course of the marriage must be
treated as marital property and distrib-
uted equitably.

This can be the case even if the court
has no ability to order a trustee, not gen-
erally a party to the dissolution action, to
distribute property from the trust to one
or both of the divorcing spouses.The court
will, if it has gotten this far in the analy-
sis, generally allocate the marital property
interest in the trust to the trust benefici-
ary and compensate the other spouse
with other marital assets, if they exist.

Dissecting a Trust 
Beneficiary’s Interest

A trust provides a mechanism for divid-
ing the burdens and benefits of owning
property among more than one person.7
The trustee, as fiduciary, is saddled with
the burdens of managing the property,
while one or more beneficiaries may share
the bundle of benefits associated with the
property.Those benefits vary greatly from
one trust to the next.Typically, one benefi-
ciary may have the right to income from
the trust on either a mandatory or discre-
tionary basis, while another individual or
group may have the right to receive some
portion or all of the principal at some point
in the future.

This column is sponsored by the CBA
Trust and Estate Section. This month’s
article was written by Nancy R. Crow,
Denver, a shareholder at Pendleton,
Friedberg, Wilson & Hennessey, P.C.—
(303) 839-1204.

Column Ed.: David Kirch, a sole
practitioner in Aurora—(303) 671-
7726; Column Eds. for Elder Law:
Melissa Sugar, (303) 873-7579, and
Michele Lawonn, (303) 337-2400,
sole practitioners in Denver

Balanson: Drafting Trusts to 
Deflect the Spousal Creditor

by Nancy R. Crow

ESTATE AND TRUST FORUM

�



Colorado cases examining whether a
trust beneficiary has sufficient control
over a trust to amount to a property inter-
est have usually concerned dissolution ac-
tions in which one spouse had a current
right to receive income or principal distri-
butions from the trust. In contrast, Balan-
son involved a trust in which the wife nei-
ther received, nor had a right to receive,
any current distributions from the family
trust established by her parents.

In Balanson, the wife’s parents had
adopted a common, even routine, estate
planning approach. They set up a revoca-
ble trust. On the wife’s mother’s death, the
trust became irrevocable. It was divided
into two trusts, a marital trust (“Trust A”)
and a family trust (“Trust B”),presumably
to take advantage of each spouse’s exemp-
tion from estate taxes.8 Although the fam-
ily trust had sufficient limitations on dis-
tributions of principal to avoid inclusion in
the wife’s father’s estate, the father was
the sole trustee and he alone had the
right to distributions from both trusts
during his lifetime. The wife’s father re-
ceived all income from both trusts, and he
had the discretion to distribute principal
to himself for his “support, care and main-
tenance.” If a trustee/beneficiary’s access
to the principal of a trust is limited by an
“ascertainable standard,” typically “health,
education, support or maintenance,” the
trust principal will not be included in that
trustee/beneficiary’s taxable estate.9

A general power of appointment gave
the wife’s father the right to designate in
his will how the marital trust would be
distributed following his death. This tes-
tamentary power caused the marital trust
to form part of his taxable estate.Any un-
appointed portion, as well as the entire
family trust, would be divided in half and
distributed to his then-living children. As
one of two children, the wife in Balanson
thus was found to have a vested future in-
terest in the trust principal, although the
time and the amount of payment were
uncertain.

The court based its ruling in part on its
1976 ruling, In re Question Submitted by
the United States Court of Appeals for the
Tenth Circuit.10 In that case, as in Balan-
son, a decedent’s child had the right to
trust distributions only after the surviving
spouse’s death. If the child died before the
surviving spouse, the trust provided for an
alternative disposition. The court held
that the child’s future interest was, in the
language of future interests, “a vested re-
mainder subject to complete defeasance.”
As such, it constituted a property interest

to which a federal tax lien filed against
the child could attach.

Similarly, in Balanson, the wife’s future
interest in her mother’s trust constituted
a property interest. Should the wife’s fa-
ther consume the entire trust corpus for
his living expenses, her interest would be-
come worthless. Likewise, she would re-
ceive nothing if she died before her father.
Although these future events could not be
known, the probability of their occurrence
could be assessed.The Colorado Supreme
Court assumed that the remainder inter-
est could be valued, just as could future
pension benefits.11 The court directed the
trial court to treat the increase in value of
the wife’s trust remainder between the
time it was created and the time of the de-
cree as marital property.To determine the
present value of the remainder interest,
the Supreme Court suggested that the tri-
al court could use actuarial data concern-
ing the father’s life expectancy, as well as
the likelihood and extent to which he
would need to invade principal for living
expenses during his lifetime.

Pension benefits, like many trust inter-
ests, may be contingent on the benefici-
ary’s survival.For example,a pension ben-
efit may be conditioned on the plan partic-
ipant’s continuing to work for the same em-
ployer for a set period of time or reaching
a specified age.

Similarly,a remainder interest in a trust
may be conditioned on the beneficiary’s
outliving the income beneficiary. Howev-
er, there are many significant differences
between pensions and trusts. Pension
rights are considered to accrue during a
plan participant’s work life, as a form of
compensation. Continuing to work is gen-
erally within the participant’s control. To
the extent that the benefits can be consid-
ered compensation earned while the par-
ticipant was married, it seems in keeping
with Colorado courts’ treatment of com-
pensation in general to treat benefits as
marital property.

In contrast, a trust interest may appre-
ciate or depreciate without action or con-
trol on the remainder beneficiary’s part.
Pension benefits may not be diverted to a
third party’s use.A trust interest could be
divested by the exercise of a power of ap-
pointment or by a trustee’s power to invade
principal for the benefit of a third party
(as was the case in Balanson) to termi-
nate an uneconomical trust or to hold prop-
erty in further trust if a beneficiary should
be disabled. None of these events is sub-
ject to precise actuarial calculation.

The case of Balanson should prove lu-
crative to actuaries, who can make use of
mortality tables and statistics concerning
average living expenses to project the val-
ue of a future interest. Still, it seems iron-
ic that parents who establish a trust for
the surviving spouse (with the remainder
to be paid on death to their descendants)
should impose a significantly greater bur-
den on their children, at least those whose
marriages dissolve, than if they had given
all property outright to the surviving
spouse, who would plan on leaving what-
ever was left to their descendants on his
or her subsequent death. Balanson may
make current income beneficiaries of trusts
reluctant to provide testimony to domes-
tic relations judges concerning their own
assets,needs,and lifestyles. It may be pru-
dent estate planning,and appropriate fam-
ily welfare planning, to draft trusts in a
manner that minimizes the possibility that
trustees and beneficiaries will be dragged,
kicking and screaming, through the glare
of courtroom lights.

Drafting Techniques
The question becomes, then, how to

draft trusts that will protect clients’ pres-
ent and future beneficiaries.First, it seems
reasonably clear under Colorado law that
a trust beneficiary does not have a prop-
erty interest in a purely discretionary
trust. If a trustee, preferably an indepen-
dent one, has complete say concerning the
amounts and timing of distributions of
principal and interest, and the beneficiary
has no enforceable right to distributions,
the beneficiary’s interest will not amount
to a property interest and cannot be treat-
ed as marital property. Similarly, such a
trust will guard against claims of other
creditors, protect beneficiaries from their
own spendthrift tendencies, and minimize
transfer taxes.

This year, Colorado abolished the Rule
Against Perpetuities (“Rule”) with respect
to trusts whose income or principal may, in
the trustee’s discretion, be distributed to a
person who is living when the trust is cre-
ated.12 Trusts can, if drafted to comply
with this now nearly nonexistent Rule,
continue indefinitely. Even if a trust does
have a designated termination date or
event far in the future, the beneficiaries
will own vested remainders in the trust,
subject to defeasance,but the value of those
remainders, while calculable, could be too
remote to be worth the actuarial fees.

A client determined to avoid even this
remote possibility may wish to engage the
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services of a trustee in one of the states
that has completely abolished the Rule.
South Dakota offers a veritable army of
corporate trust departments eager to man-
age so-called “dynasty trusts” in perpetu-
ity in a jurisdiction that remains, for now,
free of state income tax. Untold genera-
tions of beneficiaries can be protected from
over-grasping spouses and other creditors,
but at the expense of losing the right to
manage their own capital to carry out their
dreams.

Rather than giving a trustee unbridled
discretion, clients may prefer to require
that income be paid out periodically to one
or more beneficiaries.Amounts paid out to
married beneficiaries will become marital
property and may be used to purchase
marital assets, but if the beneficiary has
no right to principal, or one limited by an
ascertainable standard, the trust princi-
pal need not be valued in the beneficiary’s
dissolution action.13 Of course, the benefi-
ciary’s trust interest may still be taken in-
to account as an economic circumstance in
the division of marital property and pos-
sible award of maintenance.

Another approach is the liberal use of
powers of appointment, frequently handy

tools in the estate planning arena. Rather
than relinquishing unfettered discretion
to the trustee, even accompanied by prec-
atory guidelines, the client may wish to
give a trusted advisor or family friend the
opportunity to direct the distribution of
trust assets. For example, a trust for the
surviving spouse might grant the family
accountant the right, as trust advisor or
trust protector, to determine when, follow-
ing the surviving spouse’s death,a couple’s
children have learned enough manage-
ment skills to be worthy of significant prin-
cipal distributions or trust termination.
The trust document could provide guide-
lines to assist the trust advisor in deter-
mining whether the trust beneficiary is
ready for a distribution.

Such guidelines may allow the trust to
authorize distributions of principal to
make investments or start businesses that,
in the trust advisor’s (or trustee’s) judg-
ment, have a reasonable likelihood of suc-
cess. Similarly, the guidelines could urge
the trustee to consider terminating the
trust and distributing its assets to the
grantor’s descendants at such time that
the trustee believes they have demonstrat-
ed maturity by maintaining a committed

relationship for a stated period of time and
that appears likely, in the trustee’s judg-
ment, to continue.

A true dynasty trust can raise the spec-
ter of the generation-skipping transfer
tax.14 The maximum amount that can be
passed more than one generation down
from the donor before the generation-skip-
ping transfer tax is imposed is $1,060,000
for 2001 through 2003. Starting in 2004,
it parallels the estate tax exemption. Be-
cause the tax equals the highest estate
tax rate, it sometimes makes sense to lim-
it a generation-skipping transfer to the
amount exempt from the tax.This can be
accomplished by giving non-skip persons
(usually the client’s children) a general
testamentary power of appointment over
trust assets.15 The trust assets thus will
become taxable in the non-skip persons’
estates, which may result in a lower over-
all tax,depending on the beneficiary’s other
assets. Whether a power of appointment
exercisable only at death constitutes a
property interest is unclear under current
Colorado law.As noted in a 1998 article, if
a testamentary power holder is not the
sole lifetime beneficiary, the value of any
property interest should be nominal.16

Now providing the full range of
Business Trusts and Escrow Services

• Asset Purchase/Sale • Mergers or Acquisitions
• Bankruptcy • Private Subscription
• Commercial and Court Ordered Transactions • Regulatory (EPA, DOT)
• Computer Software Source Code • Retainage for State Contracts
• Construction • Retention/Severance Trusts
• In Lieu of Guaranty • Standby Trusts
• In Lieu of Letters of Credit • Stock Buyouts
• Like-Kind Exchanges • Third Party Clearance

• Work Guaranty/Performance

Serving the Colorado community since 1908
1600 Broadway           Denver, Colorado 80202-4999

A. Lenore Martinez
303-864-7206  ph          303-864-7219  fax

almartin@mail.csbt.com



Spendthrift clauses that prevent a trust
beneficiary from selling, assigning, or hy-
pothecating the trust interest are common-
place, almost boilerplate. Such clauses
clearly diminish the beneficiary’s proper-
ty rights. At a minimum, a spendthrift
clause lessens the value of the benefici-
ary’s property interest; in combination
with other restrictions on the beneficiary’s
rights, it may preclude treatment of the
trust interest as property at all.

Neither the Supreme Court nor the
Court of Appeals in Balanson appeared to
differentiate between the family trust and
marital trust, although the wife could lose
any claim she might have to the marital
trust assets should her father exercise his
testamentary power of appointment over
it. Unlike the family trust interest, the
wife’s interest in the marital trust seems
as speculative as any future inheritance.
What she will receive from the marital
trust depends on what her father’s will
provides. It will no doubt strike clients (and
many of their lawyers) as odd that the ap-
preciation of property that will be inherit-
ed on termination of a trust at some un-
known date in the future is marital prop-
erty, while the possibility of receiving a fu-
ture inheritance is not.

The next question is whether anything
should be done to protect the beneficiaries
of existing trusts. Bypass, family, or credit
shelter trusts (different terms for the same
concept) for the benefit of surviving spous-
es and their offspring abound. They were
established, in many instances, to make
use of the full estate tax exemptions of both
spouses.

Suppose one spouse died several years
ago, leaving a credit shelter trust that now
holds $600,000; the surviving spouse’s sep-
arate assets are worth another $600,000.
In 2002, the surviving spouse could have
an estate worth as much as $1 million be-
fore an estate tax would be imposed. If the
bypass trust permits principal distribu-
tions, it may make sense to distribute as
much as $400,000 to the surviving
spouse.17 The value of the trust remainder
interests would decrease, lowering the
value of any potential marital property in
the heirs’ dissolution actions. As an addi-
tional, and significant, benefit, the couple’s
heirs would reap the benefit of a stepped-
up basis in the assets at the death of the
surviving spouse.

Similarly, trusts that permit distribu-
tions to a multi-generational group of de-
scendants could spread the wealth. Once
property is distributed from a trust, it
would seem to be treated as separate prop-

erty received by gift; appreciation treated
as marital property would begin with the
date of distribution, and the appreciation
that occurred during the time the proper-
ty was held in trust would no longer be tak-
en into account in the marital property cal-
culation.

Conclusion
Planning to protect trust assets from a

trust beneficiary’s present or future spouse
requires creative and careful drafting.The
analysis of marital property interests in
dissolution actions lends itself to a some-
what different focus than the usual asset
protection techniques. Limiting beneficia-
ries’ rights to demand trust distributions,
receive principal distributions, terminate
trusts, or challenge a trustee’s actions may
avoid treatment of the trust interest as
marital property. Estate planners should
advise clients seeking asset protection of
this nature for the friends and family
members they wish to inherit their estates
of both the benefits and drawbacks of es-
tablishing these sorts of restrictions.
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